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in the recent 
past, there has 

been a lot of 
press and Tv 
commentary 

surrounding the 
unfortunate and 
growing trend of 
abuse of women 

by men.  
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Gray Joynt, rCM
Property Manager, sanderson Management ltd.

Recent events following a soccer 
match in Toronto took this to a 
new low after which Hydro One 
fired a young engineer who had 
made $106,510.50 a year. Too bad, 
so sad.

A question came to mind: could 
those who serve the condomin-
ium industry ever face a serious 
issue that involved harassment, 
and abuse?  The short answer of 
course, is yes.

Consider this hypothetical situa-
tion as an example: the superin-
tendent of an apartment-style con-
dominium regularly stares into the 
unit of a single woman. She keeps 
a record of the occurrences and 
sends a letter to the board, stating 
she feels threatened and asks the 
board to put a stop to his behav-
iour. They take the matter under 
advisement and request time to 
consider.

To help understand the legal impli-
cations, I reached out to Michelle 
Kelly, a partner at Sutherland Kelly 
LLP in Guelph and Josh Milgrom the 
President of the Board of Directors of 
a large condominium and a lawyer 
specializing in condominium law at 
Aird and Berlis LLP in Toronto.  

It turns out the situation can be-
come quite complex because it 
touches on a number of areas of 
the Condominium Act, 1998. Mr. 
Milgrom tells us “The corporation 
has a duty to manage the property 
and it must therefore take steps 
to investigate and deal with an 
issue when it learns of potential 
inappropriate behaviour of its em-
ployee.” Therefore, upon hearing a 
complaint that touches in harass-
ment, the board should immedi-
ately launch a thorough, prompt, 
independent investigation so that 
it can assess the complaint and 
take necessary action.  But, if in-
stead of this, what happens if the 
board does nothing?  

Ms. Kelly says that by doing noth-
ing about the superintendent’s 
inappropriate behaviour, the con-
dominium and directors are ex-
posed to possible civil and crimi-
nal liability. Mr. Milgrom added 
“If a corporation fails to take steps 
to investigate and stop harassing 
conduct by one of its employees, it 
would be exposed to what seems to 
be very avoidable liability.”

Condominium apartments are ver-
tical villages; owners and staff co-
mingle and develop close personal 
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to damage the property or cause 
injury to an individual.”  S 134 
tells us that an owner or occu-
pier of a unit “may make an ap-
plication to the Superior Court 
of Justice for an order enforcing 
compliance with any provision 
of this Act” and S 135 says that 

"if the court determines that the 
conduct of a corporation threat-
ens to be oppressive or unfairly 
disregards the interests of the 
applicant, the court may require 
the conduct be prohibited and 
may order payment of compen-
sation.”

In addition, Ms. Kelly noted “…
there are provisions outside of 
the Condominium Act, 1998 
such as civil proceedings for 
harassment, or invasion of 
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relationships over time. What 
if a director or directors have 
a personal relationship with 
the superintendent, and what 
are the implications? Ms. Kelly 
pointed out that while S. 40 & 41 
of the Act which addresses dis-
closure of conflict generally ad-
dress contracts and transactions 
“…the directors have a general 
duty to act in the best interests 
of the condominium.”

Thus, if a director should have 
a personal relationship with the 
superintendent, it should be dis-
closed to the board as a conflict 
of interest.  The director should 
step aside from the decision 
making process related to this 
issue.  She added “If they do 
not, they could be found to have 
breached their duties and be li-
able for costs.” Josh Milgrom 
summed it up nicely when he 
said “Even with the most sincere 
of intentions, directors can find 
themselves involved in situa-
tions where their personal sen-
timents towards an employee 
interfere with their obligation to 
manage the corporation. Acting 
in good faith requires directors 
not to offer special treatment or 
willingly turn a blind eye to the 
actions of employees”. 

What happens if a breach of duty 
is demonstrated and proven?  
Both experts agree: Directors 
proven to be in breach could be 
found to be personally respon-
sible and liable for costs. Put-
ting that into simple words, a 
director could find they have no 
indemnification 
under the Act 
and be required 
to pay some or 
all of the legal 
costs incurred 
by the corpo-
ration and by 
the owner who 
was violated by 
the superin-
tendent, and 
those costs 
can run into 
thousands of 
dollars for each director.

If we were to look at this from 
a different point of view, what, 
if anything could the owner do 
to bring this matter to closure?  
Does the woman involved have 
access to redress under the Act? 
Does she have other avenues 
that can be used to seek redress?

 Section 117 of the Act prohib-
its a condition or activity if “the 
condition or the activity is likely 
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...by doing nothing about 

inappropriate behaviour, the 

condominium and directors 

are exposed to possible civil 

and criminal liability.



privacy or appeal through the Human Rights 
Complaint process. Invasion of privacy requires 
intentional conduct”. A relatively new concept is 
invasion without lawful justification of a person’s 
private affairs or concerns, where a reasonable per-
son would regard the invasion as “highly offensive 
causing distress, humiliation or anguish.”  There is 
a caution, however, in that this is a new concept 
and inadequate case law exists to predict an out-
come based on this principle.

While legal remedies are available to all parties, 
the unintended consequences can be massive in a 
condominium community.  The best, lowest cost 
advice that a board could be given in these circum-
stances would be to:

conduct a full, fair and independent 
investigation, gather evidence and 
document everything;

most importantly, these steps must be 
taken quickly, must be effective and 
time sensitive.  

These kinds of issues if not dealt with quickly and 
efficiently can erode the communal good will that 
is typical of condominiums.  As Ms. Kelly said, the 
potential for “liabilities are too great to ignore.”   

Credits: Thanks to Michelle Kelly and Josh Milgrom with their assis-
tance with this article.

Gray is an R.C.M. with Sanderson Management.  He brings dedication and focus to his client 
partners.  He has served condominium boards as both a Property Manager and Director.
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if it is demonstrated that the 
superintendent has harassed the 
individual, reprimand the superintendent 
immediately in person and writing.  Provide 
remedial training on HRC and OSHA.  If 
further complaints are received, it may be 
necessary to terminate their contract;
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Interior 
Design Inc.
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ARC Interior Design Inc. is a full-service 
Interior Design firm with extensive 
experience working on condominium 
design. Our outlook at ARC is unique in the 
way we design and present spaces to our 
clients. Our goal is to utilize our knowledge 
and creativity to design spaces that focus 
on functionality, aesthetics, and life safety. 
We work closely with our clients to develop 
as well as transform their spaces. 

At ARC, we are passionate about what we 
do and we encourage client involvement 
throughout the design process to ensure 
professional execution of projects and 
client satisfaction. By transforming one 
space at a time, we are striving to become 
Southern Ontario’s leading commercial 
design specialist.

As a new member of CCI, we look forward 
to meeting all members and learn more 
about each company. With our knowledge 
and expertise of interior design, we are 
enthusiastic about working with CCI 
members to present innovative designs and 
cost-effective solutions for condominium 
buildings within the Golden Horseshoe. 

Contact us for a free consultation for your 
next project!

www.arcspaces.com
Amanda Cuffaro, President
info@arcspaces.com
289-680-7216
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