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Condominium Directors have the respon-
sibility of ensuring that the condominium 
corporation is diligent in the collection 
of common expenses. It is important for 
boards to be aware of the process and 
to ensure that steps have been taken to 
protect the Condominium Corporation 
in the event that unit owners fail to pay 
their common expenses on time. A con-
dominium director who fails to exercise 
his or her duty to carry out the collection 
process either by failing to give property 
management or the corporation’s legal 
counsel instructions to do so, or by act-
ing in a manner which favours one owner 
over another in collecting common ex-
pense arrears, would be in breach that 
the director’s duty to act honestly and in 
good faith with the potential for personal 
liability. These actions or inactions, could 
also expose the condominium corporation 
to potential liability. Often, Corporations 
have a Director’s Code of Ethics (either 
incorporated as part of the Corporation’s 
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by-laws or as a separate document) in 
place to maintain a set of standards and 
guidelines for directors which sets out 
the basic duties of Directors. This would 
include a Director’s responsibility to use 
his/her best efforts to ensure the finan-
cial viability of the Corporation remains 
intact whether or not it impacts individual 
owners. Directors should take a consistent 
approach with all owners, whether or not 
there is a personal relationship with any 
owner, understanding that as a director, 
they represent the Condominium Corpo-
ration and relationships with owners and/
or concern about an individual’s personal 
hardships (although difficult to do) must 
not influence the decision to take action 
when required. Being elected to the Board 
means making difficult decisions, always 
acting in the best interests of the Corpora-
tion as a whole.

It is imperative that each Director take 
a hands-off approach when and if any 

owner requests any leniency or any spe-
cial treatment relating to payment of 
any outstanding amounts owing, such as 
common expenses, special assessments, 
charge-backs or any other amounts ow-
ing by owners.

Often, based on owner’s personal re-
quests to Board members for leniency or 
additional time for payment of outstand-
ing amounts, Directors have facilitated 
such requests and have found themselves 
in the unenviable position of putting the 
Corporation’s financial health at risk re-
sulting from such a “favour”. Any owners 
who request special treatment should be 
told to put all special consideration re-
quests in writing to the Board via Man-
agement so that no one particular Board 
member is left feeling pressured to com-
promise their duty as a Director.

Condominium lien proceedings should 
always be commenced in a timely fash-
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ion in accordance with the Condominium 
Act. No Director should interfere with 
the collection of monies owed to the 
Corporation. Further, Directors should 
ensure that property management has 
authority, without undue personal in-
terference by Directors, to fulfill their 
management duties. Most management 
agreements will provide for the respon-
sibility of property management to col-
lect arrears and provide direction to le-
gal counsel. If Management is prevented 
from carrying out their duties, then any 
failure to collect common expenses, 
could fall back on the Corporation and 
individual Directors for interfering with 
the collection process. A collection pro-
cess should be established by the Corpo-
ration together with management which 
clearly outlines what steps should be tak-
en to collect arrears. This will assist the 
Corporation, individual Directors and 
Property Management in establishing a 
clear procedure for collection and remov-
ing the ability to provide preferential or 
discretionary actions.

A sample of such guidelines for informa-
tion purposes only is set out below:

Recommended Condominium Lien 
Procedures With Explanation
1. After fifteen days of unit owner ar-

rears, it is recommended that the 
property manager send or deliver to 
the defaulting unit owner/s, an ar-
rears notice detailing the charges 
outstanding - i.e. arrears of common 
expenses, special assessments, NSF 
funds, charge-backs and/or other re-
lated costs.

2. Further reminders with updated 
charges should be forthcoming there-
after if the arrears are not paid in full 
or payment arrangements made with 
the owner(s).

3. If no payment or response is received 
by Management to these arrears no-
tices, the property manager could try 
to make verbal contact directly with 
the unit owner, if possible; however, 
it should be noted that managers are 
under no legal obligation to contact 
owners in person, or by telephone or 
e-mail, but could do so as a courtesy 
only. Unit owners have an obligation 

to ensure that their accounts are up 
to date and to monitor their own per-
sonal bank accounts to ensure that 
the payments are being processed and 
funds withdrawn. Management can-
not monitor owners’ personal bank 
accounts as it is the duty of all owners 
to handle their own financial affairs.

4. Interest, at the rate specified in the 
Corporation’s by-laws, should be 
charged and added to the outstand-
ing arrears after the first month of 
arrears.

5. The property manager should provide 
the Board, on a monthly basis, with a 
list of outstanding common expenses/
charges together with particulars of 
any notices sent to date. Also, man-
agement should advise Directors (and 
when necessary, the Corporation’s so-
licitors) whether there has been any 
personal contact with any defaulting 
unit owner. That way, management is 
able to ensure they are carrying out 
their obligations and are in a position 
to commence any required lien ac-

tion directed by the Board. Manage-
ment may also have authority, based 
on their Management Agreement, to 
proceed to collect arrears as required 
on an ongoing basis without ongoing 
Board authority.

6. If the arrears continue into the third 
month, it is imperative that a Notice 
of Lien to Owner (formerly referred 
to as a Form 14), in accordance with 
the Condominium Act, 1998, be pre-
pared and delivered personally or by 
(regular) mail to the defaulting unit 
owner at the address of service ac-
cording to the Corporation’s records. 
Often, Management undertakes this 
task rather than the Corporation’s so-
licitor. If this is the case, it should be 
noted that often Management sends 
this Notice by Registered Mail and 
this is not always effective. If the No-
tice is sent by Registered Mail, Man-
agement should also send a copy by 
regular mail as most often owners 
do not pick up Registered Mail. It is 
common that the Notice to pick up a 
registered letter is left by Canada Post 
in owners’ mailboxes and owners fail 
to arrange such pick-up. Owners have 
often made the unfounded excuse that 
they did not receive such Notice. 

7. Management should complete and for-
ward to its solicitors lien instructions 
by, at the very latest, the tenth day of 
the third month of default, instruct-
ing the solicitors to commence the lien 
proceedings by issuing the required 
Notice of Arrears to Owner, if not 
done by Management. 

8. The Corporation’s solicitors should 
then issue the Notice of Lien to Own-
er on the Corporation’s behalf. This 
Notice must show the amount of ar-
rears and other charges owing, plus 
interest and any reasonable legal costs 
incurred to date. Having this Notice 
issued and sent by the Corporation’s 
solicitors often results in full payment 
without the need for more costly fur-
ther lien collection proceedings which 
form part of the arrears owing by the 
owner. The Corporation’s solicitors 
can proceed with lien registration 
proceedings if full payment of the ar-
rears set out in the Notice of Lien to 

It is imperative that 
each Director take a 
hands-off approach 
when and if any 
owner requests 
any leniency or any 
special treatment 
relating to payment 
of any outstanding 
amounts owing 
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Owner have not been paid within the 
ten-day period specified in the Notice. 
Full payment must be made by certi-
fied funds, bank draft or money or-
der (to ensure funds are not returned 
NSF) to avoid lien registration.

9. If Management issues the Notice of 
Lien to Owner and the full amount 
owing as detailed in their Notice is not 
paid by the end of the notice period, 
Management must provide its solici-
tors with instructions to proceed with 
lien registration proceedings. Man-
agement should also provide copies 
of the Notice of Lien to Owner issued 
by Management, with an accounting 
history, copies of any prior demands 
and anything else of relevance to en-
sure the solicitors are in a position to 
accurately respond to any challenges 
by owners to the subject lien action. 

10. To ensure the ability to collect all ar-
rears, the condominium lien must be 
registered within three months after 
the default has occurred. Manage-
ment has a duty and an obligation to 
ensure this is adhered to or they may 
have to make the corporation whole by 
paying any shortfall uncollectible due 
to Management’s negligence.

11. Timing is paramount. Often manag-
ers agree to withhold sending instruc-
tions to solicitors based on owners’ 
requests for more time but it should 
be noted that lien registration is not 
instant. The Corporation’s solicitors 
cannot be left out in the cold until the 
last day of the month to register the 
required Condominium Lien. The 
Registry Office electronic system 
has business hours - Monday to Fri-
day, from 8:30 a.m. to 5:00 p.m. Title 
searches must be done to obtain owner 
and mortgagee information and No-
tices sent by solicitors by registered 
mail to all parties (Mortgage lend-
ers, other lien holders, etc.,) having 
an interest in the property as detailed 
on the Parcel Registers obtained con-
firming ownership, etc. Title docu-
ments must also be obtained via the 
Registry Office System so if there is 
not enough time for all these prereq-
uisites to get done, the Condominium 
Lien may not get registered until the 

following month, thereby perhaps 
causing a short-fall in collection of the 
total arrears. This is dangerous situ-
ation, so all Directors and Managers 
should ensure there are no last-minute 
lien registration requests.

12.When a lien has been registered and 
the arrears (including legal costs and 
interest) are not paid within a two-
month period after registration of the 
lien, it is recommended that the Board 
consider further legal action, such as 
power of sale under lien or a foreclo-
sure action or, where the unit is rented, 
a demand to the tenants to pay the rent 
on an ongoing basis on account of ar-
rears until fully paid.

13. Management should not accept pay-
ment after registration of a lien with-
out first checking with their solicitors 
as all funds should flow through the 
solicitors’ office to ensure full and final 
payment inclusive of costs.

14. It is imperative that if a Status Cer-
tificate is requested for a liened unit, 
that a Director and/or Management 
contact their solicitors to ensure the 
Status Certificate  accurately discloses 
the arrears relating to the unit.

Power of Sale
If the arrears owing have not been paid, 
on behalf of the Condominium Corpo-
ration, a Notice of Sale under Lien can 
be prepared and served upon all owners 

and any other parties who may have an 
interest in the property. Once the time 
period set out in the Notice of Sale under 
Lien expires, the Corporation could be 
in a position to list the property for sale. 
It should be noted that under a Power of 
Sale action, the Corporation is obligat-
ed to obtain the best possible sale price 
for the property in the circumstances. 
Therefore, it is recommended that the 
Corporation arrange to have three real 
estate agents each give independent writ-
ten letters of opinion or appraisals prior 
to listing the unit so that proof is avail-
able, if necessary, that the ultimate sale 
price is sold at fair market value. The 
Board can then proceed with listing the 
property for sale with a realtor of their 
choice. If necessary, an Order for Va-
cant Possession may have to be obtained 
through the Courts in order to ensure 
delivery of vacant possession is available 
on the closing date of a sale.

Foreclosure
Also, alternatively, the Condominium Cor-
poration could proceed by way of Foreclo-
sure through the Courts with the expecta-
tion that the Corporation will become the 
owner of the property by way of Court Or-
der. If the Corporation chooses to proceed 
by Foreclosure, the Corporation would, 
once the Foreclosure has been completed, 
become the legal owner of the property and 
could sell or rent or retain ownership. Any 
excess funds obtained on a sale after the 
Corporation becomes the legal owner, re-
main the property of the Corporation.

Having the process for collection set out 
in writing and ensuring that Property 
Management and the Board follow these 
procedures, will clearly benefit the com-
munity and assist in the running of an 
effective condominium corporation. CV
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Audio Podcasts 
Now Available! 

V
CV+Podcast - What to do with Doggie Doodoo? 
How to enforce pet rules and having own-
ers clean up after their pets is often a 
controversial issue in condominiums. Lis-
ten as lawyers Megan Molloy and Shawn 
Pulver discuss and offer tips on this hot 
topic.  Their extended audio interview is 
available at www.condopodcasts.ca

http://ccitoronto.org/sites/default/uploads/files/condovoice/CV-Summer2016-WhattodowithDoggyDoodoo.mp3

