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Unfinished Business

Terminating condominium agreements of purchase,
sale
By Danielle Swartz

(December 6, 2019, 1:49 PM EST) -- Buyers of pre-construction condos
ought to understand that there are a number of uncertainties that go with
these purchases. As these units are often marketed to purchasers before
construction has begun, the unit may not be as visualized by the
purchaser.

In these circumstances, the purchase transaction is often based on floor
plans (rather than an in-unit inspection) and the occupancy date and the
closing date may also not be fixed. A material uncertainty is whether the
condominium project will even be constructed, resulting in extensive
delays or at worse, cancellations.

Under the Ontario New Home Warranties Plan Act (ONHWPA), purchasers
of pre-construction condos are provided with specific warranty coverage.
These warranties are incorporated into every pre-construction condo
purchase agreement by way of a special schedule known as the Tarion
Addendum. For condominiums, there are two types of Tarion Addendums:

one for firm occupancy dates; and the other for tentative occupancy dates.  

Operating under the guise of consumer protection, the Tarion Addendum serves many useful
purposes, including setting out the acceptable conditions of early termination. There are two types of
permissible early termination conditions under the Tarion Addendum: conditions that are waivable
and conditions that are not waivable.

The waivable conditions are conditions that are for the benefit of the vendor and can be waived at
their sole discretion. Examples of acceptable waivable early termination conditions include
confirmation by the vendor that sales of the condo units have exceeded a specified threshold by a
specified date and confirmation that financing for the project has been arranged on terms
satisfactory to the vendor.

The non-waivable conditions in the Tarion Addendum are for the benefit of both vendor and
purchaser and relate to the approvals that the vendor requires so that their project can be built and
occupied lawfully. Examples of non-waivable conditions include approvals from governmental
authorities for site plans and other development agreements and changes to zoning bylaws.

Any early termination condition that a vendor puts in a purchase agreement for their benefit and
which is not listed in the Addendum as an acceptable early termination provision, will be deemed null
and void and not enforceable by the vendor.  

In order to exercise an early termination provision, a vendor must satisfy the conditions listed in the
Tarion Addendum reasonably and in good faith. This “reasonableness” requirement is specifically set
out in the Addendum and provides that a vendor must take “all commercially reasonable steps within
its power to satisfy” the early termination conditions which the vendor has listed in the Addendum.

If a listed early termination condition has not been satisfied by the vendor, despite the vendor’s
“commercially reasonable steps” the vendor may terminate the purchase agreement.
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Given that purchasers face a risk of cancellation when investing in a pre-construction condominium,
lawyers acting for purchasers must be diligent in reviewing their client’s purchase agreements —
especially during the statutory 10-day cooling-off period under s. 73 of the Condominium Act, 1998,
which enables purchasers to rescind purchase agreements before accepting a deed to the unit if
written notice of rescission is provided to the vendor within 10 days of the purchaser receiving the
disclosure statement or a copy of the executed purchase agreement, whichever is later.

When acting for the vendor of a pre-construction condominium, legal counsel should ensure that the
termination conditions drafted in the purchase agreements are consistent with the early termination
conditions provided in the Tarion Addendum.

In the event that a vendor is forced to cancel a pre-construction condominium project, legal counsel
for the vendor should ensure that the exercise of the termination condition is in accordance with the
vendor’s duty to take commercially reasonable steps in good faith.

Given the inherent risks in buying pre-construction condos, Tarion has recently announced new
measures that will provide protection and transparency to new condo buyers. Starting Jan. 1, 2020,
every executed purchase agreement will include a new mandatory information sheet that will
highlight the risks that come with buying pre-construction condos.

In addition, Tarion will also updating its Ontario Builder Directory to include new information on
specific condo projects such as the status of the project, the name of the vendor/builder and whether
the builder has a history of cancelled condo projects or convictions under the ONHWPA.

Although the Ontario government is trying to strengthen consumer protection for pre-construction
condos, the reality today is that buying pre-construction condominiums comes with a risk that the
project may be delayed or cancelled.

Whether you are a buyer of a new condo unit, or the vendor responsible for sales, proper advice from
legal counsel regarding the early termination conditions — especially during the 10-day cooling-off
period for purchasers — and during the drafting of such agreements for vendors — is of the utmost
importance in order to ensure both parties are well-informed and protected if the condo project fails.

Danielle Swartz is a lawyer at Lash Condo Law and can be reached at 416-214-4131 or e-
mailed at dswartz@lashcondolaw.com.
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